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. ' ISSUB
" 'Can ‘a judge of a juvenile court serve as a member _.-_and'/or.r_: serve
‘as’ ‘the “chair of the Nebraska Commission for. the Protection of
children? o
The Nebraska Commission for. t_he..;_l#rotection of Children was
created by Governor E. --Benj amin Nelson.in July 1991. . Its purpose
is set forth as follows:

To _d""velop and evaluate methods to improve the J.nvestlga-

| tlve admlnlstratlve, and judlC : _rocesses wh:i.ch constltute
_the response and support mechanisms for ‘children and families
"at r:.sk or exper:.enc:.ng ‘abuse and neglect; and to establish an
__\\ach:.evable 1mp1ementatlon ‘plan which will result in- access:.—'

_'ble,___': coord:l.nated 'equltable, and effective systems for

cha.ldren and the:Lr fam:.lles e

:'The‘ Comm1ss1on 1S compr:.sed ‘of 20 individuals: vvho Yepresent
the follow:.ng areas: law enforcement, jud:.c1ary,\ch11d advocates,
health and mental health profess:.onals, : ch:.ld protect:.ve servn.ces,
educat:Lon, profess:.onals who have exper:.ence worklng with children
w1th d:l.sablllta.es, parents, '_ representat:x_ves of parents groups,
legi“slators’"-—” and the business community. The Comm:l.ss:.on is charged
w:Lth the respon51b111ty for address1ng all segments:of services for
ch:leren and fam:.l:Les :|.nclud:.ng chlld protect:.on, foster care,
ch:.ld abuse prevent:.on efforts, and services. to youth adjudlcated
as status offenders. The governor has des:.gnated the Commission as

a. stand:.ng comm:.ttee so that 1t w1ll be able to ‘monitor the
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effectiveness’ of" J.ts recommendatlons and hold accountable those
charged with the :|.mp1ementatlon process At present there are
four judges and one state senato¥r who serve on the Commission. |
The judge requesting the opinion:was. elected v;i._,ce:.‘ghai"r_ by the
_ Commission and the chair has:since resigned. .The judge has served
-as acting chair and is potentially the Commigsion’s next. cha:.r
LIl 4 4% UAPPLICABLE CODE SECTIONS
“'The’ applicable sections- of: the: "Nebraska. Code of. Judicial
Conduct" (1992) state: e
L idanoN (4. A JUDGE SHALL ‘SO CONDUCT - ALL. EXTRA-JUDICIAL

: ¢ ACTIVITIES AS: TO. MINIMIZE. THE RISK OF CONFLICT WITH
~;JUDICIAL OBLIGATIONS.”_ N

i@, A2) A - judge. shall not accept app01ntment to a
wrgovernmental: committee oY. commlssa.on or other governmen-—

tal position .that is concerned w1th :Lssues of fact or

pollcy on matters other than the. cﬁ.”mprovement of the law,

the legal system or the administration of justlce A
Lijudge mayy. however, represent a county, state or locallty
B ceremon:.al occasions or in connect:.on w1th h:.storlcal

__ educatlonal or cultural act:Lv:LtJ.es. B ‘

L i3y R judge ‘may’-serve as .an- officer, director,:
- itrustee -or: non-legal. advisor of an organ:.zatlon or
__‘.,._.:governmental agency devoted to the :merovement of the
_law, the legal system or the: administration of Hustice or -
o of an educat:.onal religious, charitable, fraternal or .
“* civic organization not. conducted for prof:.t, subject to
the follow:.ng l:.m:.tat:.ons and other requlrements of thls' |

‘Code. B R
Ui (a) A judge shall not serve as an officer, direc- ...
“tor,  trustee O non-legal. adv:.sor if it is 1:Lke1y
_the organ::.zat:.on will be engaged frequently in
adversary proceed:.ngs in the’ court of “which the
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'judge -is a member:or in -any court subject to the =
appellate jurisdiction of the court’ of which the
”judge is_a member. B

“"CANON 2.+ A JUDGE SHALL AVOID IMPROPRIETY. AND THE APPEAR- S
‘_ANCE CF IMPROPRIETY IN ALL OF THE JUDGE’S ACTIVITIES.
'A;” A judge shall respect and comply with the law“ﬁ””
End shall ‘act at all times in’ & ‘manner that ‘promotes . -
”?Tpubllc’confldenceeln the- integrity qnd_;mpar;}al;ty of

The commentary “to ‘this’ sectlon prov1des in part:

'Actual 1mpropr1et1es ‘under this standard .include wviola-- % ...
~ .“tions of law, court rules or. other spec1f1c prov1s1ons in
this Code. The test for appearance of 1mpropr1ety 1s‘
~whether the conduct would create in reasonable minds a
’ﬁperceptlon that ‘the judge s ability to carry:out judicial

“‘responsibilities: with ; .integrity .and impartiality  is

_Ampaired.

| DISCUSSION ' .o
}ﬁIt"ie the fﬁﬁction”cf”ﬁhéfdudicial”Ethics=Committee'toarender
“advice on the Canons of Judicial Ethics and not to render opinions
| On atters of law. However, in the present situation there.is an
‘eédiéicﬁéi”iesﬁe of whether the judge’s‘membershipron‘thexCpmmis;
_:51on could viclate ‘article II, '§ 1 of ‘the “Nebraska Constitution,
'whlch prov1des-t ‘nThe powers of government:- of -this. state are
- divided into three distinct departments, the legislative, executive
5éand 3ud1c1a1 "“and no person or collection of persons.being -one of

”these departments,'shall ‘exercise any power. properly belonging to




eitherFOf the“others,~exCeptnas hereinafter expressly directed or
permltted " | ”

In State ex rel. Spire v. Conway, 238 Neb 766 472 N.w.2d 403

(1991), the court held that Conway,-as“a-state,senatormand an
employee of a. state college, was therefore a member "of the
executive branch exer01s1ng the powers of the leglslatlve branch
and as a consequence, wag in violation of art. II of the Nebraska
Constitution. The court stated: "As a consequence, “article iI
prohibits one who exercises the power of one branch--that is, an
officer~in.the.broader;sense:o£=the:word-eﬁromrbelng;e member;-that
is, elther an offlcer or employee--of another branch. " Conmay, 238
Neb. at 782, 472 N.W. 2d at 412..f"f o |
The first. questlon is-whether- the judge, as a member of the
Commzss;on, is a member ‘of the ‘executive branch.. Secondly, is the
judge, by holding both positions, in -violation of article II, § 1
of.the Nebraska Constitution. - :Without giving an opinion, we point
‘outthere is«a¢possibilityytha§rth§¢quge§_being;a member of the
“Commission, 'is a member of‘both the-executivetbrsnch‘endlthe
7judicialnbranCh.r:Therefore,;the;judge_should_request‘en_opinion
"fromﬂthetAttorney?General whether his occupation as a judge and,his
serviceiasfa member of -the ‘Nebraska Commission ﬁor_the ?rotection
‘of Children violates-art: II, §:1 of the Constitution of thé:SFéte
“of Nebraska. = = | r “
“The issie for our consideration is whether membershlp on such
"4 ‘commission is ‘a violation of -the Nebraska Code of .Judlcz..al

Conduct. Under Canon 4Cc(2), a judge is prohibited from accepting




?any&governmentalspositioh.except.one.relating to the iaw,:legal
'system, or adma.nlstrat:.on of just:Lce as author:r.zed by Canon: 4C(3)
‘The approprlateness of acceptlng extra jud:Lc:Lal ass:.gnments must be
-assessed Ain.-the l:.ght of the demands on jud1c1a1 resources and the
‘néed “to" protect the ' .courts /from.involvement in extra- judlc:Lal
;'matters that may prove to be controver51al ’ Judges should not
accept governmental appo:.ntments that are llkely to :Lnterfere with
“the ‘éffectiveness and independence. of the judiciary.

" ‘The Cornm1ss1on ‘for ‘the Protect:.on of Chlldren ‘is charged with
the respon51b111ty for addressing - all segments :of Nebraska Bervices
for children and families. 'A“judge is permitted to serve as an
Officer of & Jovernmental agency:devoted to. the improvement of the
“faw, ‘the legil system; ©r the administration of justice, :4C(3).

‘The Commission’s stated’ E"pu‘rplo"s'.é.rf appears to be devoted to: improve-
| ment” ‘of “the” law, the legal “system, -and:: the:administration. of
“Justice.’ Therefore, ‘we do ‘not find any prohibition of. membership
in the -Co_mmission or violations of the Nebraska Code of Judicial
éondiz.ct under ‘Canon 4C..
" “Urider  Canon'’2, our question for consideration is.whether
- membershlp in ‘the :3"Cbi"ﬁmi-'s;5ion' would create-_-*in-:.;-‘rea__s_on_ab_le . minds_.a
perceptlonthat ‘the judge's ability to'carry out judicial responsi-
pilities with integrity and impartiality is impaired. . - -
. “The :ﬁebraska‘-COmmi's"Sion for the Protection of Children..
texists: to :Ldent:Lfy, promote, and J.mplement strateg:l.es to
.assure, that Nebraska 5 ch:l.ldren are prov:.ded w:Lth safe,

nurturlng env:Lronments for development "and  growth.:-"The
'Comm:.ss:.on also accepts ag an 1ntegra1 part .of . its . role




" actively supporting the work of peopie'whe-provide direct
“gervices- to c¢hildren in Nebraska. : The Commission .also
functions as a catalyst to facilitate the 1mp1ementat10n of

) prlvate publlc partnershlps for chlldgprotectlon.' The Commls—
':_ sion seeks to enhance the publlc awareness of issues to ‘child
':5protectlon,-andvto-moblllze ‘public support for child-protec-
.tion efforts in ‘Nebraska. . (Statement of MlSSlon, Nebraska
Comm1551on for the Protectlon of Chlldren ) Lo

We find thatkmembershipLon;thewCQmmissiqn ﬂgq}d.nqtéé?éaEgﬁa
bllltles‘wlth;lntegrltynandx1mpa§t;al;tylyon;§ he_%mpalred:y L
CONCLUSION . ... | .
- In the event it is determined that theﬁjuﬁgefetmemhershipggn
' the Nebraska-Commission for:the-Protection of Children violates the
distribution of ‘powers clause found.in Neb. Const. art. I, § 1,
thef the:judge would not:be permitted;tp‘se:ve on the .Commission,
*sihbeﬁﬁembership-Wouldfbegaaviolationaof;Canqn,zﬁqf;thehyehxaeka
Code ‘of Judicial Conduct. ' : |
A determination whether the Commission membership . is  in
viclation of article II.of the Nebraska Constitution should be made
‘byﬁthe*Attdfney*Generalafor5the:Stategoﬁ,Nebreehe,n:TheﬂJng%giel
Ethids Committee does not render:opinions involving matters of law.
If membership on the: Commission does,not‘violateha;t,-II;§;1
of ‘the Nebraska ‘Constitution, we findthat the Nebraska Cecde of
:Jud1c1al Conduct would not prevent the judge from serving on the
;Commlsslon,ﬁ However, the cOde governs the judge s act;vztles on

“guch Cbﬁmiss;on and the nature of this organlzatlon.may requlre the




judge to regularly reexamine the activities of the organization to

~ determine if it is proper to continue member ip‘on the Commission.

APPROVED AND ADOPTED BY/THE COMMITTEE O 22 197 3
f
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DARVID D. QUIST T







ADDENDUM TO ADVISORY OPINION 93-3

Our original opinion states that the judgé should request an
opinion from the attorney general whether hisr occupation as a -
Judge and his service as a member of the Nebraska Commission for
the Protection of Children (Commission) violates article II, § 1
of the Constitution of the State- of Nebraska. The Committee
points out that perhaps a more appropriate method of obtaining an
opinion would be for the Commission to request an opinion from
the attorney general, rather fhan thé judge, who is a member of
‘the judicial branch. The Committee does not éttem’pt to limit or
direct the manner in which the judge may obtain such a

determination, but feels that the Commission would have standing

to make such a request.

The above gddendum is adopted by the Committee this zgég day
ofw , 1993, _







