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FACTS |
--;Admgmygiiéf"#Eﬁijﬁdiéiar§;has}§$gea]th¢&fd}lowing guestions:
1. .I_have a brother'Who:iéHQOing%thrOﬁéh’aﬁdissolution,
a: Should I recuse myself from all cases =

handled by the law firm representing my
‘brother and the law firm representing his

y;fe?

b: If the recusal is not requlred must I
'make a disclosure of the representatlon, ‘in
.. all matters which appear before me in which
“an’ attorney from the law firm representing my.
‘ brother appears?

2. My w1fe has hired an attorney to probate her father ]
“estate. I have attended ‘meetings which- ‘my wife -has had
with the attorney and have assisted my wife whenever she

' has“'asked for help. The law firm will be paid’ by my ‘wife's
._,mOFPG:-TE

. a: sShould I recuse myself from all cases
‘handled’ by the law firm my wife has hired?:

-.b:**rf'féeusai*is not requried, must I ‘make
.. a disclosure of the representatlon, in all
‘matters which appear before me in which'an®
attorney from the law flrm represents a party'2
OPINION
If the Judge had no part 1n choosrng elther of the attorneys
. and has o spec1a1 relatlonshlp W1th them, he need not recuse.
If the Judge is not obllged to reouse, he need not make a
dlsclosure of the representatlon.p

| DISCUSSION "'d”'m

. .canon 3 provides: =




A JUDGE SHOULD PERFORM THE DU$;ES:OE:THE:QFFICE_IM?ARTIALLY‘AND
DILIGENTLY “ -
C. DISQUALIFICATION.

- (1). A judge .Should. dlsquallfy hlmself or herself in a
proceeding in which hig or her lmpartlallty ‘might
-.reasonably be guestioned . . . = _

The test.to determine.whether a jpdgefs_}mpartia;ity might
reasonably be«qﬁestionedﬁisLanmoﬁieCEineftest; iiﬁf&rtiality can
reasonably be questloned when the Judge S own attorney appears in

unrelated cases before the Judge. Shaman, Lubet And Alfrnl;

Judicial chduct and Ethlcs, The Mltchle Company-i Charlottes-

v;lle- 1990 §5 18 pp. 134-136. This rule exlsts because of the
spec1a1 relatlonshlp that EXLStS from the Judge employzng the
,attorney., The con51derat1ons lnclude the Judge s spec1a1 trust
and confidence in choosing the attorney, and the spec1al.re1a-
tionship that'detelops'fron-con;nitinéhﬁithfthe;attofneY- This
leads to a be11ef on the. part. of the public that such a law firm
is somehow speclal 1n the eyes of that Judge._ The result may
lead to unfalr competltlve advantage for that law flrm, and to
reduced public confldence 1n the 1mpart1a11ty of the judiciary.
S however, a judge 1s not requlred to recuse when the Judge ]
own"attorney appears before that judge, but the representatlon is
in connectlon wlth the Judge s OfflClal acts.‘ Relllg bz Relllx

V. Southeastern Pa. Transp. Auth.; 479 A 2d 973 (Pa. Super_;:i

1984), Yorita v. Okumota, 3 Haw. App. 148 643 P.2d 820 (1982).

In those instances, the judge often does not choose the attorney,
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i"andfa?rule1df7necessityfprevails;:-

‘In:-the event of a relationship with an attorney on:account-
=of -a 'special family“relationShip;;Canon;B(C)Llltd)Lii) gpd‘Neb;;
Rev. Stat. §24-315 (3t§are‘mandatory;,gmﬁe canon.reguires;dise,;
qualification whenfthevaawyerxiSAwithin'the.third*degree:pfg-‘;;
relatiOnShipJofﬂthenjudge:orwjudge{s;spouse,_and;the;statute_nrm
requires disgualification-if :the lawyer: is a parent,.child, . .. .
Sibling,iinvlaw;ﬁorgc0hpaftnerxofﬂtheujudge¢ﬁ;Howeyer,,these;_;;
disqualifications.pan“be;remitted-by-iitiggnts};written;agreemept.

©7In summary, therneedzfor,recusalndepenngupon;hqw«spedlal;“
the relaﬁionship;betweén the,judge;and-theylawyer,is;xnIt:issthe
gopinion:of;the;cqmmitteeéthat.where the:judgg‘did,npt.choose |
his family member's -attorney, and plays no. part in dealing with-
that attorney, there is no-need. -f__orf recusal, . -
attends;meetings;between hisﬁwiﬁejand-he:uattorney@u“This,leads;
us to.the conclusion that the judge and that --attérney_. have.a special
relationship. .The:committee~reqqmménds;that_the judgeyabstgingf
from attending such meetings;if fhe;e_is_gpzneed;fqr.phgﬁjudgg's
attendance. | -

_If the_situapiéqj}éqgifé§3éhgfﬁﬁdgé's attendance at those
meetings, with hiéﬁwigé and the attorney, then the re;a;ionship
between the judge and the attorney appears special. In that |
event, the committee recommends a notice to the litigants about

. the relationship. In our opinion, this would be an instance
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where the judde is disqualified.ﬁJInstead“ofawifhdrawinéwfroﬁ;all
proceedings, the judge may disclose on the record the basis of
the ‘judge's. disqualification, and then leave it to the ;itigants
whetherﬁto‘agreelin;writing that the judgé!s relationship is -
immatérialiﬁﬂlf*remitted,;the:judge:mayfcontinue to‘ser§ekinna; _
case where members of that law: firm appear before the judge:in:
unrelatéd*proceedihgs;--onlyrinfthe event ofua*remittal‘undef*,
Canon:3 (D), may the judge continue to:participate in such. = =
?proceedings.}7hs noted in the remittal,sec;ion, this agreement.
' must be: signed by all parties and lawvers; and the agreement
>Shouldibé.inbOrﬁératedfin-the~recdrd~of the proceedings.

. The committee is of ‘the ‘opinion that ‘the judge's assistance
tbhhiS?Wiiefin-theTprohateﬂofsherrfatherfsﬁestate“iS'irrelevant
- torthe issne'cf_disqualificétidn;HfHowever, the judge ‘'should be
'cautibnedfthatxthedaséiStance.is¢prohibitedpif it amounts "to
practice -as anattorney 'in any-of the courts of this state" 'in~
T*~ violation of*Neb.rRevgmstét;jﬁsv—lllt Phat ‘statute provides that
wviolations are a Class V misdemeanor. .

o Respectfully ‘adopted this é -day ‘of July, 1992. -
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