NEBRASKA JUDICIAL: ETHICS ADVISORY COMMITTEE
Adv1sory 0p1n1on No. 90 2

A. _Question

A member of the Nebraska judiciary has dnquired whether a judge may
write letters of. ‘recommendation and/or answer quest1ons about the qua11f1ca-
tions . of .a. lawyer who_has- app11ed to a Jud1c1a1 nom1nat1ng comm1ss1on for subg |
mission.of the lawyer’s ‘name . to_ the .governor for 3ud1c1a1 app01ntment : o
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It is. the op1n1on of the comm1ttee that 8 Judge may a1ways furn1sh 1et-p
ters of recommendation and answer quest1ons whenever the 1ett3”l\and/or quesilw
tions. are requested. by any. agency of government respon51b1e for mak1ng orya
recommend1ng Jud1c1a1 app_jntments The commun1cat1ons of the Judge shou]d:‘

.not be revea]ed to the appizcant

D Canon 2 of the Code of Jud1c1a1 Conduct prov1des*II“A Judge should avo1d£f
1mpropr1ety and the appearance of 1mpropr1ety 1n a11 act1v1t1es‘"l It goes on"f
as follows: . . .. . n |

CUUALTA Judge should reSpect ‘and comp}y ‘with ‘the law ‘@nd should “*" .

7t conduct himself -or-herself .at all: times.in a manner that ..

- ... . promotes that pub11c confidence 1n the 1ntegr1ty and 1mpar-f”'”"
- ”t1a11ty of the Jud1c1ary : S

B,””:EA Judge should not a11ow fam11y,_soc1a], or other re1at1on4'
" ships to influence his or her judicial conduct or Judgment.::
~"A“judge 'should -not-lend the prestige of his.or her office.to
... .advance .the pr1vate interests of others, nor shou]d a Judge

"'convey or permit others to convey ‘the" ‘impression ‘that ‘they: ==
“-arexin a‘'special position.to.infiuence the judge. .A Jjudge .. - ..

-should not testzfy voJuntarrIy or as a character wrtness
(emphasis added) : o

In addition, Canon 3 (B}(1) provides:




A Judge should ‘diligently discharge  his or: her administrative
responsibilities, maintain. professional competence in judicial ad-
ministration, and facilitate the performance of the administrative
responsibilities of other Judges and court officials. (emphasis
added) e .

D. Discussion

Thus, there 1s some conf11ct 1n ‘the code. On the ‘one hand, ‘the:judge -

must be carefu} not to 1end the prestage of Jud1c1a1 ‘office to advance private

interests, or Tet peop1e act Tike they have a- speC1a1 ‘{nfiuence on the judge:~

On the other hand, a judge is a catxzen and has public responsibilities.
Judges must, for example, obey a subpoena even if they may be asked about a
person s character, and must (as a part of the Judge S express administrative
'responsub111t1es) fac111tate the performance of adm1n1strat1ve respon-
S1b111t1es of other Judges and court off1c1a1s S R

-]_ It is obV1ous ‘that a Judge may we11 have 1mportant 1nformat1on ‘to' fur-

nish to government off1c1a1s or agenc1es that are respon51b1e ‘for-judicial ap-
~ pointment. Nowhere is this more evident than the respons1b111t1es of judges
to respond to the ca11 of the senate, the attorney genera], or the American
Bar Association screen1ng comm1ttees in federa1 Judic1a1 appo1ntments Judges
have varted in their response to these calls from near- tota1 s11ence, as are
the cases with Just1ces O’Connor and Sca11a, to complete openness and candor ’
1n the case of pre51dent1a1 ‘nominee Bork : o o TR e

It is the opinion of the committee that the evils sought to be corrected
by the rule: prohibiting voluntary; character. references is to. see that Judges
do not 1mproper1y use the prest1ge of the off1ce for the benef1t of others, or
guestion that someone has excessive 1nf1uence over the Judge These evils are
- not furthered when the Judge restr1cts his or her op1n1ons on such matters to
the requests of a 1eg1t1mate body s need and request for such 1nformat1on. In
fact, th1s is pr“”‘ ely the approach taken 1n proposed draft rev151ons to the
ABA Code of Judxc”a1 Conduct wh1ch are belng de11berated by the American Bar
Assoc1at1on at the present t1me.- “In” an effort to exp]a1n the: prov151ons of
the rule, the commentary on the draft of those revas1ons reads as Follows:




A Judge should ‘not provide a letter of recommendation for a lawyer .
_..on the request of the individual who will benefit, except for a

. 'member of the judge’s family or an employee or former employee of:

“the court: A judge may, however, permit the use of the judge’s.. .
.. flame as.a. reference or respond to a request for a personal recom-

" mendation or reference when solicited by a 'selection-authority such = i -
©7'as.a prospective -employer, -judicial.:selection .committee, .or law ...
.-school admissions office. A judge a]so is perm1tted to provade'”

" substantive factual evidence in response to a request from a sen- -
. :tencing.judge or probation officer. - e o

o Judges may part1c1pate in ‘the process of judicial selection by:
.- cooperating with ‘appointing authorities and. screening committees. -
...seeking names for consideration, as well as by responding to offi-
“tial inquiries concerning the person “being considered: for a ..
Jjudgeship. However, a'judge:must not directly or indirectly fur- .
nish to a candidate a copy of the recommendatlon written by the
judge or disclose its content to the candidate. “See alse Canon 5
- wregarding -use of a judge’s name in .political activities. .. L

o A Judge must not testify voluntar11y as a character witness because
:to.do so-may lend the prestige of the judicial office in support of.
the party for whom the judge testifies. Moreover, when a judge
testifies as a witness, a lawyer who regularly appears before the = =
"judge:may be: placed in the.awkward position of cross-examining the. .
__jJudge._ A judge may,. however, testify when properly summoned. Ex-
- cept in unusual circumstances where the'demands of justice require; -
IRRERE ¥ gudge should -discourage a party from requ1r1ng the Judge to tes- . .. .
tify L _ . : _ , '

It s the opinion of the committee that responding to a legitimate in-
quiry ‘of someone who needs the ‘information does not 'subject a judge to-
criticism for being ‘a character witness in the circumstances posed by’ the '
quéSfioh‘“ It is the;opinioh"of'théicdmmittee:that"an ‘unequivocal ‘yes to 'the
question ‘violates neither the’ 1etter nor the sp1r1t of any prov1s1ons in. theif
Code of Judicial Conduct. ~ ¢ " = ' : : T

Other advisory opinions seem consistent with this view. For example, an
Opinion 88-10, Advisory Commission on Judicial Ethics (New York, March 14,
i988), recognizes that recommendations made by Jjudges in ordinary employment.
and'éﬁﬁﬁintive circumstances are necessary and should be encouraged."

" ‘Another opinion indicates that ‘judges do not ‘violate the Code of Judi- -
- cial Conduct by writing letters of recommendation for people they know who. are
applying to law school or ‘for -employment. Judicial Ethics Opinion: JE-74, .




Ethics Comm1ttee of the Kentucky Jud1c1ary, 0p1n10n 133, Comm1ss1on on Retire-
 ment, Removal, and D1sc1pl1ne (M1ssour1, April 6, 1987) Two Florida op1n1ons
found no 1mpropr1ety in wr1t1ng a character reference. on behalf. of a county
supervisor. of youth serV1ces app1y1ng for a district ‘supervisor- poS1tion in
the same d1v151on, or wr1t1ng a Ietter to- the U. S -Army JAG Corps to advise
them on the character and qua11f1cat1ons of a. attorney pract1c1ng in the
judge’s circuit where the corps reguired at- least three letters from dxs1nter-
ested judges in the commun1ty regarding the reputation and profe551ona} stand-
ing of the attorney 0p1n1on ‘75-30, Comm1ss1on ‘on the Standards of Judicial
Conduct (F?or1da, November 10 1975), 0p1n1on 77 10, Comm1ss1on on the ‘Stan-
dards of Conduct govern1ng Judges (Flor1da, Apr11 21, 1977)

of course, the pract1ce must be regu?ated and propr1et1es respected In
.one opinion, & recommendation written ‘to an employer.who had a- case.pendjng in
the judge’s court ca]]s into serious question._the loan of the prestige of the
office by the Judge 0p1n1on 133 Comm1ss1on on Ret1rement, Removal and Dis-
cipline . (M1ssour1, Apr11 6, 1987) y e o

Another examp]e of abuse 1s found in In re R. H Anatas1a, 76 N J 510
388 A.2d 620 (1978) In that case, a Judge rece1ved a: pub11c repr1mand be-
cause he sent ‘a Tetter on official court stationary to the ‘New:‘Jersey Racing .
" Commission on behalf of a client and good friend who had. been denied“a'racing
license because of his prior. criminal record. It is important to point out
that the judge did so voluntarily, and this was not in response to the CQﬁmiS?,
sion. subpoena or directed to the judge;to.furnish,jnformatjon,regardtng.the‘;
“applicant. ‘Further, .the .committee that heard the case had found that the _
" judge had intended.to use the prestige and authority of his judicial office to .
accomplish a personal and private purpose unrelated to his judicial duties. o

E. SUMMARY

The committee believes judges may respond to inquiries ofgjudicia]
nominating commissions :concerning -qualifications of - lawyers .who have applied
for - judgeships. We believe the-judge’s response should be restricted tu cir-
cumstances: where the commrssron has requested. the. 1nformation, and we b sleveﬁ,
the response of the judge should not be furnished to the applicant. |
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