NEBRASKA JUDICIAL ETHICS ADVISORY TOMMITTEE
' Adv:.sory Oplnlon No 90-1 .

SITUATION

A member of the Nebraska Jud1c1ary is a member of the Board
of . Trustees  of..'a private, nonprofit . educatlonal institution,
and: the:: membersth predates the-apporntment of that Jjudge to
the jud1C1ary. ' - _ _ _ ; S

rThe Board of Trustees of_.which_-the‘ judge‘,is a member
recently engaged in certaln fund-raising activities, including
a fund-raising ‘dinner. In the seolicitation of funds process,
invitations were malled out to certain selected members of the
" general ‘public, requestlng their  -presence at . the dinner, and
~the invitation was made by "the Board. of Trustees, though no
1nd1v1dual board member was named in the dinner invitation.

The member of the judlcrary 1nqu1res as follows-

l Can -8 judge be a member of the Board of Trustees of
such 1nst1tut10ns° e .

fﬂZw;_ Because the fund ra1S1ng act1V1t1es of ‘the Board of
Trustees is llkely to continue. in the future, should the judge,
though not participating by name.or. dlrectly in any fund-
raising function, resign from the Board of Trustees’

3w May: the Judge. attend . the. fund- —raising. d1nner, providing
the  judge ;pays .the same fee for sald dlnner ‘as 1s requlred of
any other attendee. B e e o e

APPLICABLE CANONS

The follow1ng canons of the Code of Jud1c1al Conduct apply
to-the above descrlbed situation: - . L

~ftanon 1. prOV1des that "a- judge should uphold the integrity
andflndependence -of the 3ud1c1ary.f,. Cin

S-An«”,rlndependent 3r'and honorable jud1c1ary is

- indispensable to justlce in . our 'socrety._f A Jjudge
should participate in establlshlng, maintaining and
enforcing, and should hlmself/herself observe, high
standards o©f conduct so “that  the integrity and
rndependence of the judiciary: may. be preserved. The
provisions of -this .Code should be’ fconstrued and
applied to further. that objectlve.'

;&4 Canon-2: provides .that "a judge should avoid 1mpropr1ety and
the appearance of 1mproor1ety in all hls/her act1v1t1es.
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'V_judicialf;conduct or judgment. - He/she should -
‘not ~ lend ‘the - prestige:  of" hls/her office: ‘to .
advance the private interest of others; nor '

a "judge should respect and comply with the law
and should conduct himself/herself at all times
in a manner that promotes public confidence in
the integrity and impartiality of the judiciary.

A judge should not ‘allow his/her family, soc1al
or “‘other relatlonshlps. +o influence his/her

should he/she convey or permlt others to convey

' the impression: that they  are 'in 'a  special
~position to influence ‘him/her. - He/she should.

”ffnot testlfy voluntarrly as a character wrtness.

Canon 3 provrdes that ""a' judge - should perform the dutles of

hls/her offlce 1mpart1ally and dlllgently.

3C(1)

A judge should dlsquallfy hlmself/herself 1n a

‘proceeding in which’ his/her impartiality might
reasonably be questloned, 1nclud1ng but not

1imited to instances where . .- . #(@) ‘he/she

and his/her spouse, or a perSon' within the

., third degree of relationship to elther of them,
" or "the spouse’ of 'such a ‘person: ~ (iii) is known

“"by the judge ‘to have an ‘interest that could be
'e,substantlally affected by the outcome -of theﬁx
“‘proceeding., 7 : o

‘Remittal ~of " Dlsqual1f1catlon. SRR T judge
“dzsquallfled by the terms ‘of Canon“3C(l)(c) or .
canon 3C(1){(d) may, instead of withdrawing from -

the proceeding, disclose on the record the
basis of his/her disqualification. If, based

~on such disclosure, the partles and lawyers,

1ndependent1y of ' the judge's’ part;crpatron, all
agree in writing ‘that - the judge's relationship
is  immaterial or that his/her financial

“interest 1is’ insubstantial, ‘the judge is-.no
longer disqualified, and may participate in the
proceedings. The agreement, signed by  all

*frpartles and lawyers, should be- rncorporated .in
,fﬁthe record of the proceedlng SRR :

- CANON 5

Lo A Judge Should Regulate Extra-Jud1c1a1

Cas Avocatlonal Activities.

hctivxtles to Minimize the-Risk of COnfllct w1th
“Judicial" Dut1es ;

A judge ‘may’ wrlte, lecture, teach,

and speak on ‘non-legal subjects; and -engage  ‘in -‘the : sarts,

sports,

and other social and recreational activities,

if such




:favocatlonal act1v1t1es do not ‘detract’ from the dlgnlty of “the
“offlce or 1nterfere Wlth the performance of jud1c1al dutles

Commentary. Complete separatlon of a judge ‘from extra jud1c1a1
:?_act1V1t1es 1s neither’ posszble nor- ‘Wise; a judge should not
Z;become 1solated from the soc1ety in whlch he or she llves

wffB.ﬁ Civie” “and Charitable Activities. A “Judge ‘may- part1c1pate
s oin | eivie and_ charitable activities that do ‘not “reflect
- 'adversely wupon" "his or her 1mpart1a11ty ‘or 1nterfere ‘with the
' performance of 3ud1c1al duties. -judge - 'may ‘serve as’ an

“officer, director, trustee, or. non-legal advisor 7of © an
educational, religious, ~“charitable; fraternal,’ or - civic
organization not <conducted for the economic or political

*'diadvantage of 1ts members,‘subject to the followrng 11m1tatlons

1) A judge should not’ serve- 1f it is: lrkely that the
. organlzatlon will be engaged "in proceedlngs that- would"
‘dgordlnarlly come before him or her or will be" regularly
5;’engaged 1n adversary proceedlngs in- any court

Cdmmentary. The changlng ‘nature- of some° organlzatlons and of

"~ their relatlonshlp to the 1aw makes it ‘necdessary for a- judge

"regularly to “re-examine the ‘activities toeach: organlzatlon
with which he“or she is affiliated to determine if it- is’ ‘proper
~.to continue the relatlonshlp with it. ‘For example, in many
“jurrsd1ct10ns charltable hospitals ‘are ‘now “morée’ frequently in

'fffcourt than in “the past. iSimilarly, the ‘boards' of some: legal

. aid ~organizations- now make policy decisions.’ that ‘may ‘ have
eipolltlcal 51gn1f1cance or 1mp1y ‘commitment’ to causes that ‘may
’r‘come before the courts for adjudlcatlon._-r e -

{2y a judge “sholld not -s011c1t-*funds“ffor any~~
“educatlonal, : rellglous, -'charltable, fraternal,‘ Ee) B
civic- organlzatlon,'or use- of- permrt the use of the:
~prestige of the office for- that purpose, but’ ‘the: judge5i,
“may  be listed as an officer, director, or trustee of.
such an organization. A Jjudge should not ‘be a‘'speaker
~or. the guest of honor at an organization's fund
j‘ralslng events, but may attend such events. P ;

“(3) " A judge should not glve 1nvestment adv1ce to.: such
“-an organization, but may serve on 1ts board . of
' "directors  or - trustees even-i though - ~has the
"~_responsrb111ty for apprOV1ng 1nvestment dec151ons

Commentary. A judge s part1crpat10n in an. organlzatlon devoted
to qua31 judlcal act1V1tres ‘is governed by Canon 4, - -

ANALYSIS AND OPINION

-In the ‘31tuat10n under analy51s, whlle the mandates and




S prohlbrtlons of Canons .1, 2 and 3, requlre that a judge's
" involvement with :a 'nembershlp on a Board of Trustees .of .a
educational institution 'be conducted with the maximum @ of
,dlscretlon, Canon 5 clearly. permlts a judge to . serve .as an
' offlcer,.drrector, trustee'. .. of an educat10na1
‘organization." . While acknowledglng . the numerous pltfalls
associated with non-judicial activities, the Code of Judicial
... Conduct., is not. based on the expectation that judges will wall
,,}themselves ,off from all such activities. On the contrary,
-service. by a member of the . judlcrary on a- Board of Trustees of
an educatlonal organlzatron .can_ - lend prestige to  the
o organlzatlon and . yet not concurrently taint the judge's
"f?IEPutatlon nor - 1mpa1r his/her 1mpart1a11ty.,,' ' o

L Sectlon B(l) of Ccanon 5 stresses ‘an obvrous perll that a
judge in this situation must be alert to. "A judge should not
serve if it is likely that.the. organization will be engaged in
proceedings: that: would ordlnarlly come. before him or her or
will-. be- regularly engaged . in adversary proceedlngs in any
court.” Attention .should be. given to the last portion of that
section: *adversary proceedlngs in ‘any court."” If the
;- educational - organlzatlon-regularly 1s..or becomes . involved in
i;lltlgatlon, whether 'in the court on which the ]udge 'sits or in
.~ any --other . .court, . the- Judge must then 're-examlne hls/her
-wr.membershlp and. very llkely termlnate that membersth

_ _ Whlle membershrp alone 1n such organrzatlons 1s permltted,
.participation . in . fund-raising activities  is 4'expressly
.. -prohibited by . sectlon B(2) of Canon 5., The prohibition against
L~ Sdch - partlcrpatlon .applies . ‘not only to active participation
(e.g., active personal. solxc1tat10n of funds by the Jjudge), but
also to passive participation, and thus requires that a judge
disassociate. -himself totally £from any such fund-raising
activity, . even 50 far. as to require that a judge's name not be
connected . .with  any fund-raising actrvrty or the . literature
utilized in a - fund-ralsrng activity/event. An oplnlon rendered
by the New York Offlce of Court Admlnlstratron 1s -worthy of
recrtatlon here* : f : : o -

In our vrew, reasonable readlng of the rule 1nd1cates
that while a Jjudge may not serve on a committee

- related ' to fund-raising, nor sign a fund-raising
' letter, nor be mentioned in the text of .any letter
+ ‘connected with- fund-ralslng,:the judge may be listed
on letterhead as director of the organization that is
included separately in a malllng that also contains

- the :fund-raising literature. - The basic requirement is-
that the literature not. imply to the reader that thej
judge is requesting or participating in a request that

a contribution be made to the organrzatlon. It would:
seem that this  requirement - clearly is met if the
letter or memorandum soliciting funds does not include

-~ tHe -judge's. name and title, although other -enclosed




organizational literature, not concerned with the fund-
raising, contains  the judge's name, title or
guotations, (State of New York Office of Court
Administration, Opinion No. 179, June, 1979)

The wutilization by an educational organization of its
standard "letterhead" stationery, even if that stationery lists
the judge's name and title, is permissible, provided that all
other persons similarly serving are listed with their
occupation, profession, or business association disclosed. '

A Jjudge may attend an organization's fund-raising events,
but should not be recognized at such events, nor give speeches,
nor be singled out in any way at such events. ©Not only the
‘strict prohibition against personal solicitation would be in
danger of violation, but would also clearly run afoul of the
‘"appearance of impropriety" prohibition of Canon 2. 2 judge
should avoid even seemingly innocent activity at such fund-
raisers, such as handing out literature, serving as co~host/ _
‘hostess, etc. The Jjudge's ' attendance at such fund-raising
. activities should be of the same category as any other

solicited individual, and not as a solicitor.

In summary, a Jjudge may serve as a member on the Board of
Trustees of a nonprofit educational organization, providing
that such membership does not adversely reflect upon that
‘judge's impartiality nor interfere with the performance of
-~ his/her Jjudicial duties. However, a judge must painstakingly
~avoid any and all .involvement in any fund-raising activities
engaged in by the educational organization, except for more
attendance at fund-raising events. '

For the Committee:

Douglas County Court Judgé
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