Nebraska Ethics Advisory Opinion 03-3

Question Presented —

Should a county judgerecusein ajuvenile case wherethereisa difference of opinion
between the Department of Health and Human Services/Office of Juvenile Services
and a school district regarding in-school supervision where the judge’ s spouseisa
member and vice president of the school board?

Conclusion

It isthe opinion of the committee that the judge should issue an order of recusal because to
remain in the case would have the gppearance of impropriety; and because the judge’ s spouse has more
than de minimisinterest that could be affected subgstantidly by the proceeding.

Statement of Facts

A juvenile was adjudicated for subjecting a 7-year-old child to sexua penetration and
committed to the care and custody of the Department of Health and Human Services/Office of Juvenile
Services (Department). Theinitia level of trestment was to be at the out-of-home placement leve, and
aresdentia sexua offender program was recommended. At areview hearing, the county attorney
objected to the Department’ s plan because the juvenile was placed in foster care rather than receiving
sexual offender trestment. After an evidentiary hearing, the Court gpproved the Department’ s plan but
provided that while in school, the Department was to provide the juvenile with a community trestment
aide or other appropriate one-on-one supervison until his behavior improved.

The Department appealed the court’ s order to ajuvenile review pand and to the Court of
Appeals The juvenile review pand affirmed the court’s order. The Department dismissed its gpped to
the Court of Appedls.

The caseis now st for another review hearing. The Department has filed a motion to recuse the
judge because the Department and the school system disagree regarding the continued necessity of a
community trestment aide or other one-on-one supervision. The spouse of the judge is a board member
and vice president of the school board where the juvenile is enrolled. The school digtrict is not a party to
the case and does not have standing to object to the case plan. The judge anticipates that a teacher or
other employee of the digtrict would be called as a witness regarding the juvenil€ s behavior. While
enrolled in the school system, the juvenile has exhibited behavior that would require intensve
supervison. The judge’s spouse has no persond knowledge of the juvenile s behavior and would not be
caled asawitness.

Applicable Code Sections
Neb. Code of Jud. Cond., Canons2 and 3

Referencesin Addition to Nebraska Code of Judicial Conduct
Jeffrey M. Shaman et d., Judicia Conduct and Ethics 8 4.24 and § 4.25 (3d ed. 2000)
Nebraska Ethics Advisory Opinion 98-6
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Discussion
The relevant portions of the Code of Judicia Conduct are Canons 2 and 3.

CANON 2

A Judge Shdl Avoid Impropriety
and the Appearance of Impropriety indl of
the Judge' s Activities

B. A judge shdl not dlow family, socid, politica or other rdationships to influence the
judge sjudicid conduct or judgment. . . ..

CANON 3

A Judge Shdl Perform the Duties
of Judicid Office Impartidly and Diligently

E. DISQUALIFICATION

(2) A judge shdl not participate in any proceeding in which the judge' simpartidity
reasonably might be questioned, including but not limited to instances where;

(c) the judge knows that the judge, individudly or as afiduciary, or the judge' s spouse,
parent or child, wherever resding, or any other member of the judge' s family resding in the
judge s household has an economic interest in the subject matter in controversy or [is] a party to
the proceeding or has any other more than de minimis interest that could be affected
subgtantialy by the proceeding.

(d) the judge or the judge’ s spouse, or a person within the fourth degree of relaionship
to either of them, or the spouse of such a person.

(ii1) isknown by the judge to have a more than de minimis interest that could be affected
subgtantialy by the proceeding.

Asindicated above, there are two sections of the Code that must be considered when
answering this question. Firgt, Canon 3 requiresin al casesthat ajudge must perform his or her
activitiesimpartidly. Even if the judge can perform those dutiesimpartidly, under the Code, then under
Canon 2, the judge’ s decision must not have the appearance of impropriety.

Canon 3 states that a judge should not participate in any proceeding “in which the judge' s
impartidity reasonably might be questioned [where] the judge’ s spouse ... is known by the judge to
have amore than de minimisinterest that could be affected subgtantialy by the proceeding.”
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“Deminmis” is defined in the Code’ s “ Terminology” section asfollows: “denotes an inggnificant interest
that could not raise reasonable question asto ajudge' s impartidity.” See Canon 3E(1)(c) and (d).

The judge s spouse in this case is vice presdent and amember of the school board. The school
board is entrusted with shepherding the operation and general wefare of the school district and its
dudents. Asindicated in the statement of facts, the juvenile in question has exhibited behavior in the
public school system, which behavior, if dlowed to go unsupervised, could result in serious
consequences and in litigation by other sudents againgt the didtrict. The judge’ s spouse certainly has
more than ade minimisinterest in preventing harmful behavior by this juvenile which could result in
litigation againgt the digtrict. The committee therefore believes the judge should recuse hmsdf because
of the provisons of Canon 3.

The judge should aso recuse himsdf on the basisthat if he were to remain in the case and rule
againg the Department, it would have the gppearance of impropriety. “If disqudification is not required
under any of the rdatively specific provisons of Canon 3 of the Code of Judicid Conduct, it sill might
be required in any other ingance in which ajudge s impartidity might reasonably be questioned. ...
Thus where there is an appearance of partidity to areasonable observer, disqudification is necessary.
The test for an gppearance of partidity is meant to be an objective one: whether an objective,
disnterested observer fully informed of the relevant facts would entertain a significant doubt that the
judge in question was impartid.” Jeffrey M. Shaman et d., Judicid Conduct and Ethics § 4.25 (3d ed.
2000).

In this case, the objective disinterested observer is not going to know much about the actua
facts of the case. That disinterested observer is only going to know the judge’ s spouse is on the school
board and the judge ruled in favor of the school on the conflict of interest. Although the factud Stuation
presented certainly would justify the judge s decison to maintain one-on-one coverage of thisjuvenile,
to the objective disnterested observer, the judge s decision would have the taint of partidity to the
school digtrict. Based on the facts of this case, the Committeeis of the opinion that the judge should
recuse himsdf.

Disclaimer

This opinion is advisory only and is based on the specific facts and questions submitted by
the person or organization requesting the opinion pursuant to appendix A of the Nebraska
Code of Judicial Conduct. Questions concerning ethical matters for judges should be directed to
the Ethics Advisory Committee.

APPROVED AND ADOPTED
BY THE COMMITTEE ON OCTOBER 9, 2003

Judge Randall L. Rehmeier

Judge John F. Irwin

Judge Graten Beavers

Judge Douglas F. Johnson

Judge Sephen R. Illingworth

Judge John F. Seinheider

Judge William B. Cassel — concurrence attached
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Judge Cassd, concurring.

| have no quarrd with the principles discussed or gpplied in the mgjority opinion. However,
under the present circumstances, | would decline to answer the inquiry without obtaining assurance that
the disclosure and opportunity to respond required by Canon 3B(7) is provided to the partiesto the

pending motion.

Appendix A to the Code of Judicid Conduct authorizes the creation of this committee. The
committee has authority to “expressits opinion on proper judicid conduct with respect to the provisons
of thiscode, . . . a therequest of acourt . . ., provided that an opinion may not be issued on a matter
that is pending before acourt . . . except on request of thecourt . .. .” Neb. Code of Jud. Cond.,
Appendix A, paragraph B(1). However, Appendix A adso dates that the “opinion is confidentia and
not public information unless the Nebraska Supreme Court otherwise directs.” 1d. at paragraph D.

Unless the confidentidity is waived and the parties to the pending motion to recuse now before
the juvenile court are provided with the communication by the judge to the committee and the
committee' s opinion, and the parties are alowed the opportunity to respond to the content of the
committeg’ s opinion, in my view, providing such opinion would not comply with the requirements of
Canon 3B(7).

Judge Irwin joins in this concurrence.
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