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The Separate Juvenile Court, Douglas
County, Hart, J., found that a 13-year-old
boy was in need of special supervision
and placed the boy on probation. The boy
appealed, The Supreme Court, Newton,
J., held that an action in a juvenile court
may be dismissed by the county attorney at
any time prior to trial without leave of
court,

Reversed and remanded with directions
to dismiss.

Spencer and Boslaugh, JJ. dissented
and filed opinion.

|. Negllgence &2134(2)

Knowledge that an accident has oc-
curred and that personal injuries have been
inflicted may be established by circumstan-
tial evidence.

2. Infants &216.4

An action in juvenile court may be
dismissed by county attorney at any time
prior to trial without leave of court.

RR.S.1043, §§ 25-601, 39-762, 43-201(5)
(¢).

Syllabus by the Court

1. Knowledge that an accident has
occurred and that personal injuries have
been inflicted may be established by cir-
cumstantial evidence.

2. An action in a juvenile court may
be dismissed by the county attorney at
any time prior to trial without leave of
court.

Kneifl, Kneifl & Byme, Terrence J.
Ferguson, Omaha, for appellant.

Donald L. Knowles, County Afty., Col-
leen R. Buckley, Deputy Co. Atty., Omaha,
for appellec.

Heard before WHITE, C. J., and CAR-
TER, SPENCER, BOSLAUGH, SMITH,
McCOWN and NEWTON, JJ.

NEWTON, Justice.

Stephen Jeffrey Moore, a minor 13 years
of age, was charged in separate juvenile
court with being a delinquent or a child
in need of special supervision. He was
found by the court to be a child in need
of special supervision and was placed on
probation. The basis of the charge was an
alleged violation of section 30-762, R.R.S.
1943, We reverse the judgment of the
separate juvenile court. '

The evidence indicates that on Mazrch
31, 1969, 7-year old Vicki Mulligan was
attending Mary Our Queen School in
Omaha, Nebraska, and was playing in the
parking lot on the school grounds when
she was struck by, or ran into, a mini
motor-bike operated by Stephen Jefirey
Moore. A passenger on the bike fell off
when the accident oceurred and as soon
as he.got back on, Stephen drove off.
Vicki was knocked 4 or 5 feet from the
point of contact, fell down, lost one shoe,
and sustained a compound fracture of one
leg.

[1] Error is assigned on the ground
that the state failed to show Stephen had
knoweldge of the accident and injury to
Vicki. Stephen admits he knew he struck
Vicki and knocked her down. It is appar-
ent he had knowledge of the accident and
the circumstantial evidence is sufficient to
require a finding that he had knowledge
an injury had been inflicted. In cases of
this nature, knowledge may be proved by
circumstantial evidence.  See State v.
Snell, 177 Neb, 396, 128 N.W.2d 823.
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Section 43-201, R.R.S.1943, defines a de-
linquent child as one who has violated a
municipal ordinance or state law. It is
contended that the petition is defective in
failing to include an essential element of
the offense of unlawfully leaving the
scene of an accident. This contention
is rendered immaterial as the separate
juvenile court did not find Stephen to be
a delinquent child. It did find he was
a child in need of special supervision on
the basis set out in subsection (5) (o)
of the statute. He had deported himself
in such a manner as to injure and seri-
ously endanger the health of others,

[2] The petition contained two counts.
Count I was dismissed by the court. Tt is
asserted that the motion of the county at-
torney to dismiss Count II, made prior to
trial, must be honored and that the sep-
arate juvenile court was without author-
ity to overrule the motion. Such proceed-
ings in a juvenile court have been de-
nominated quasi-criminal in character but
are generally considered to he civil actions
and were unknown at common law. Stat-
utes regulating the juvenile courts do not
encompass the question presented. At com-
mon law, a criminal action could be dis-
missed by the prosecuting attorney, with-
out leave of court, at any time before a
jury was impaneled. See 22A C.J.S.
Criminal Law § 457¢, p. 5. This rule has
not been altered by statute in Nebraska.
By statute, civil actions may be dismissed
without leave of court at any time before
final submission of the cause. See, § 25~
601, R.R.5.1943: Giesler v. City of Oma-
ha, 175 Neb. 706, 123 N.W.2d 650. At com-
mon law, a plaintiff had a similar right to
dismiss without leave of court at any time
prior to trial. See 27 C.J.S. Dismissal &
Nonsuit § 18a, p. 338 Whether a juvenile
court action be regarded as quasicriminal
or civil in nature in the absence of a spe-
cial statute to the contrary, it appears that
the county attorney, when not disqualified,
may dismiss the action without leave of

court. This heing true, it follows that the

dismissal of Count II by the county attor-
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ney was final and Count I, having been
dismissed by the court, the case has been
finally concluded,

The judgment of the separate juvenile
court is reversed and the cause dismissed.

Reversed and remanded with directions
to dismiss.

SPENCER and BOSLAUGH, Justices
{dissenting?),

We have here the anomalous situation
of the county attorney urging the affirm-
ance of the separate juvenile court order
finding the appellant a child in need of
special supervision, and also in his brief
asserting herein the refusal of the separate
juvenile court to sustain his motion to dis-
miss at the time of the trial.

We concede that in all other cases the
county attorney ordinarily has the right to
dismiss a petition at any time before final
submission, but that is not true in the
juvenile court. Under our law a county
attorney in the first instance has the choice
of processing a juvenile through the
juvenile court or through the criminal
courts. Fugate v. Ronin, 167 Neb. 70, 91
N.W.2d 240, When he files a petition in
the juvenile court, he has made that choice,
because the juvenile court acquires juris-
diction upon the filing of a petition and the
service of process, and this jurisdiction is
continued until the court voluntarily relin-
quishes it. The child becomes a ward of
the court as soon as the court takes ju-
risdiction, and it is the court which will
determine what is for the best interests
and welfare of the child, Stewart v. Mc-
Cauley, 178 Neb. 412, 133 N.W.2d 921.

We should remember that the juvenile
court is a product of the solicitude of the
law for the welfare of infants.. Its powers
and duties are preseribed more or less in
detail in our statutes, and because of their
humanitarian and beneficent purpose they
should be liberally construed to the end
that their manifest purpose may be effec-
tuated to the fullest extent compatible with
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their terms. To sustain the position of the
majority in this case would mean that the
county attorney, after he has filed a ju-
venile proceeding, could dismiss the pro-
ceeding at any time before final submis-
sion, and refile the proceeding in the crim-
inal court. This to us violates the intent
and purpose of the Juvenile Court Act and
should never be permitted. After the coun-
ty attorney has once made his choice, that
choice should be final

SUPPLEMENTAL OPINION
NEWTON, Justice.

The original opinion in this case will be
found in 186 Neb. 67, 180 N.W.2d 917.
The opinion states that: “At common law,
a criminal action could be dismissed by the
prosecuting attorney, without leave of court,
at any time before a jury was impaneled.”
This was followed by the statement that:
“This rule has not been altered by statute
in Nebraska.” This last sentence is deleted
from the opinion, It is in the nature of
obiter dictum and may possibly be construed
as in conflict with section 29-1606, R.R.S.
1943, construction of which is neither nec-
essary nor pertinent in the present instance.
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186 Neb. 94
1n the Matter of the Condemnation by the
State Fire Marshal ete.
STATE FIRE MARSHAL of the State of
Nebraska, Appellee,
V.
VILLAGE OF DORCHESTER, Mr. Jim
Sehnert, Mayor, Appellees,

J. Frank Longnecker, also known as J. F.
Longnecker and Alice B. Longnecker,
Intervenors-Appetiants.

No. 37497.

Supreme Court of Nebraska.
Nov. 13, 1970.

Action by State Fire Marshal for con-
demnation of a city-owned building. The
District Court, Saline County, Hubka, I,
sustained order of State Fire Marshal for
repair or demolition of building, and in-
tervenors claiming an interest in property
appealed. The Supreme Court, Carter, J.,
held that evidence supported order of State

Fire Marshal directing repair or demolition
of building which had become a fire haz-

“ard due to its dilapidated condition; how-

ever, repair portion of order requiring con-
siruction of a new foundation for building
had no such support and would be modified
to require that foundation to building be
placed in such state of repair as to afford
adequate strength and support for build-
ing in accord with commonly accepted
practices of building construction trade.

Affirmed as modified.
1. Health &=32

By intervening in action by state fire
marshal to condemn building owned by ¢ity
because of its dilapidated condition, inter-
venors, who were occupants of building
claiming an interest therein, submitted
themselves to jurisdiction of court and
were in no position to claim want of no-
tice. R.R.5.1943, § 81-513,

2, Health €=32

An order of state fire marshal for re-
pair or demolition of a building is.an exer-
cise of police power of state and must be
supported by facts established by a pre-
ponderance of evidence upon trial in dis-
trict court. R.R.S.1943, § 81-513.

3. Health &=32

Where evidence does not affirmative-
1y show that a building is beyond reason-
able repair, order of state fire marshal
should be in the alternative, to wit, to make
needed specified repairs within a fixed pe-
riod of time, or, upon failure to do so, to
direct demolition of building. R.R.5.1943,
§§ 81-513, 81-515.

4,. Health ¢=32

Evidence supported order of state fire
marshal directing repair or demolition of
city-owned building which had become a
fire hazard due to its dilapidated condition;
however, repair portion of order requiring
construction of a new foundation for build-
ing had no such support and would be
modified to require that foundation to
building be placed in such state of repair
as to afford adequate strength and support
for building in accord with commonly ac-
cepted practices of building construction
trade. R.R.S.1943, §§ 81-513, 81-515.



